BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
In re: )
)
ArcelorMittal Cleveland, Inc. )
) NPDES Appeal No. 11-01
)
Permit No. OH0000957 )
)
)

EPA/REGION 5°S MOTION FOR LEAVE TO FILE A SUR-REPLY BRIEF

Region 5 of the U.S. Environmental Protection Agency respectfully requests that the
Environmental Appeals Board (“Board”) grant it leave to file a sur-reply brief in this matter,
responding to the Reply Brief submitted by ArcelorMittal Cleveland Inc., on November 4, 2011.
Region 5 proposes to file its sur-reply brief not later than 14 days following the date of the
Board’s order granting this motion.

Counsel for Region 5 has consulted with counsel for ArcelorMittal about whether
ArcelorMittal would or would not oppose this motion for leave to file a sur-reply brief.
ArcelorMittal has advised counsel for Region 5 that ArcelorMittal would not oppose this motion,
but only upon conditions to which Region 5 could not agree. Region 5 therefore advises the
Board that ArcelorMittal may oppose this motion.

Although the rules governing NPDES permit appeals, which also govern petitions to
review variance decisions made by EPA, do not specifically provide for the filing of replies or
sur-replies, the EAB Practice Manual allows interested parties to seek leave to file a reply brief
upon “motion explaining why a reply brief is necessary,” and further states that “[i]f a reply brief
has been filed, the EAB may similarly, upon motion, allow the filing of a surreply brief.” EAB
Practice Manual (September 2010), at 48. The Board has, in other cases, granted leave to file a
sur-reply for good cause shown See, e.g. In re District of Columbia Water and Sewer Authority,
NPDES Appeal Nos. 05-02, 07-10, 07-11, 07-12, slip op. (EAB August 3, 2007). .

Specifically, Region 5 believes that addressing the following new arguments, new issues,

and mischaracterizations that appear in ArcelorMittal’s Reply Brief is necessary to clearly and



fully present to the Board the issues raised in this matter:

1.

ArcelorMittal’s Reply Brief erroneously argues that EPA/Region 5 has offered differing
justifications for denying ArcelorMittal’s application to modify its variance under §
301(g) of the Clean Water Act, creating a “moving target.” Its argument mischaracterizes
not only EPA/Region 5’s position, but also the regulations that establish the process by
which applications under §301(g) are to be made. A sur-reply brief is necessary to rebut
such mischaracterizations.

The Reply Brief repeatedly and mistakenly conflates two separate and distinct concepts:
(i) “renewal” of a previously granted variance under Section 301(g) of the Clean Water
Act, which is not at issue in this matter, and (ii) “modification” of a previously granted
variance under Section 301(g) of the Clean Water, which is at issue. The conflation of
these concepts causes confusion and leads ArcelorMittal to interpret and apply the
relevant legal sources erroneously. A sur-reply brief is necessary to clearly distinguish
“renewal” from “modification” and explain how “renewal” fits within the scope of
controlling legal authorities, while “modification” of the sort ArcelorMittal seeks does
not.

The Reply Brief erroneously argues that the legislative history of the Clean Water Act,
EPA’s own guidance, and the preambles to the promulgated regulations “support the
conclusion that existing § 301(g) variances can be modified.” Reply Briefat 5. While
ArcelorMittal asserted in its Informal Appeal, with little elaboration or argument, that it is
contrary to Congressional intent to interpret 301(g) in a way that results in a situation in
which variances are frozen in time and could not be modified to account for changing
circumstances, its Reply Brief argues this position in significantly greater detail and
discusses legal authorities that it erroneously alleges support its position. A sur-reply
brief is necessary to address the erroneous characterizations of legislative history, EPA

guidance and EPA’s regulatory preambles.

4. The Reply Brief erroneously argues that EPA’s “long-established practice of renewing or
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modifying previously approved§ 301(g) variances . . . support[s] the conclusion that
existing § 301(g) variances can be modified.” Reply Brief at 5. ArcelorMittal’s Informal
Appeal included the simple statement that Region 5’s denial of the modification
application is “expressly contrary to . . . Region V’s own prior acts and decisions with
respect to variances,” Informal Appeal at 5, but the Reply Brief significantly expands
ArcelorMittal’s argument on this issue to such an extent as to effectively constitute a new
issue. A sur-reply is necessary to rebut this new issue and ArcelorMittal’s new
arguments.

. The Reply Brief introduces a new issue by erroneously alleging - with absolutely no basis
in fact or law - that Region 5 has delayed and thwarted ArcelorMittal’s right to obtain
relevant information under the Freedom of Information Act that is necessary for its
prosecution of its appeal. A sur-reply is necessary to address this new issue.

. ArcelorMittal’s Informal Appeal included a description of communications between
EPA/Region 5 and ArcerlorMittal prior to EPA/Region 5°s decision to deny the § 301(g)
variance application, including the statement that EPA/Region 5 did not during this
period raise the issue that the application may have been untimely. The Reply Brief states
that EPA/Region 5 was also, during the same period, actively seeking data from
ArcelorMittal to complete its evaluation of the § 301(g) application before issuing its
denial decision, and argues for the first time that these factors are “wholly inconsistent
with Region 5°s current position that the 2010 application constitutes an untimely ‘new’
variance.” Reply Brief, at 5. A sur-reply is necessary to address this new argument.

. ArcelorMittal erroneously argues for the first time in the Reply Brief that Region 5 failed
to follow the statutory mandates for decision-making under CWA § 301(g) when issuing
its denial to ArcelorMittal. A sur-reply is necessary to address this new argument.

. ArcelorMittal’s Reply Brief included a request for oral argument. EPA/Region 5
proposes to respond to ArcelorMittal’s request for oral argument in a sur-reply brief, if

the Board grants this motion.



EPA/Region 5 believes that a sur-reply brief that addresses these issues will materially assist the
Board in resolving ArcelorMittal’s Informal Appeal.

For good cause shown, counsel for EPA/Region 5 respectfully requests that this Motion
be granted, and that the Board grant leave to EPA/Region 5 to submit a sur-reply brief within 14
days following the date of the Board’s order.

Respectfully submitted,
Counsel for EPA/Region 5
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